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The Major Crimes Act (MCA) provides that, within “the Indian country,”
“[a]lny Indian who commits” certain enumerated offenses “shall be sub-
ject to the same law and penalties as all other persons committing any
of [those] offenses, within the exclusive jurisdiction of the United
States.” 18 U.S.C. §1153(a). “Indian country” includes “all land
within the limits of any Indian reservation under the jurisdiction of
the United States Government.” §1151. Petitioner Jimcy McGirt was
convicted by an Oklahoma state court of three serious sexual offenses.
He unsuccessfully argued in state postconviction proceedings that the
State lacked jurisdiction to prosecute him because he is an enrolled
member of the Seminole Nation and his crimes took place on the Creek
Reservation. He seeks a new trial, which, he contends, must take place
in federal court.

Held: For MCA purposes, land reserved for the Creek Nation since the
19th century remains “Indian country.” Pp. 3—-42.

(a) Congress established a reservation for the Creek Nation. An
1833 Treaty fixed borders for a “permanent home to the whole Creek
Nation of Indians,” 7 Stat. 418, and promised that the United States
would “grant a patent, in fee simple, to the Creek nation of Indians for
the [assigned] land” to continue “so long as they shall exist as a nation,
and continue to occupy the country hereby assigned to them,” id., at
419. The patent formally issued in 1852.

Though the early treaties did not refer to the Creek lands as a “res-
ervation,” similar language in treaties from the same era has been held
sufficient to create a reservation, see, e.g., Menominee Tribe v. United
States, 391 U. S. 404, 405, and later Acts of Congress—referring to the
“Creek reservation”—leave no room for doubt, see, e.g., 17 Stat. 626.
In addition, an 1856 Treaty promised that “no portion” of Creek lands
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“would ever be embraced or included within, or annexed to, any Terri-
tory or State,” 11 Stat. 700, and that the Creeks would have the “un-
restricted right of self-government,” with “full jurisdiction” over en-
rolled Tribe members and their property, id., at 704. Pp. 3—-6.

(b) Congress has since broken more than a few promises to the Tribe.
Nevertheless, the Creek Reservation persists today. Pp. 6-28.

(1) Once a federal reservation is established, only Congress can
diminish or disestablish it. Doing so requires a clear expression of con-
gressional intent. Pp. 6-8.

(2) Oklahoma claims that Congress ended the Creek Reservation
during the so-called “allotment era”—a period when Congress sought
to pressure many tribes to abandon their communal lifestyles and par-
cel their lands into smaller lots owned by individual tribal members.
Missing from the allotment-era agreement with the Creek, see 31 Stat.
862—-864, however, is any statute evincing anything like the “present
and total surrender of all tribal interests” in the affected lands. And
this Court has already rejected the argument that allotments automat-
ically ended reservations. Pp. 8-13.

(3) Oklahoma points to other ways Congress intruded on the
Creeks’ promised right to self-governance during the allotment era, in-
cluding abolishing the Creeks’ tribal courts, 30 Stat. 504-505, and re-
quiring Presidential approval for certain tribal ordinances, 31 Stat.
872. But these laws fall short of eliminating all tribal interest in the
contested lands. Pp. 13-17.

(4) Oklahoma ultimately claims that historical practice and de-
mographics are enough by themselves to prove disestablishment. This
Court has consulted contemporaneous usages, customs, and practices
to the extent they shed light on the meaning of ambiguous statutory
terms, but Oklahoma points to no ambiguous language in any of the
relevant statutes that could plausibly be read as an act of cession.
Such extratextual considerations are of “‘limited interpretive value,””
Nebraska v. Parker, 577 U. S. 481, ___, and the “least compelling” form
of evidence, South Dakota v. Yankton Sioux Tribe, 522 U. S. 329, 356.
In the end, Oklahoma resorts to the State’s long historical practice of
prosecuting Indians in state court for serious crimes on the contested
lands, various statements made during the allotment era, and the
speedy and persistent movement of white settlers into the area. But
these supply little help with the law’s meaning and much potential for
mischief. Pp. 17-28.

(c) In the alternative, Oklahoma contends that Congress never es-
tablished a reservation but instead created a “dependent Indian com-
munity.” To hold that the Creek never had a reservation would require
willful blindness to the statutory language and a belief that the land
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patent the Creek received somehow made their tribal sovereignty eas-
ier to divest. Congress established a reservation, not a dependent In-
dian community, for the Creek Nation. Pp. 28-31.

(d) Even assuming that the Creek land is a reservation, Oklahoma
argues that the MCA has never applied in eastern Oklahoma. It
claims that the Oklahoma Enabling Act, which transferred all non-
federal cases pending in the territorial courts to Oklahoma’s state
courts, made the State’s courts the successors to the federal territorial
courts’ sweeping authority to try Indians for crimes committed on res-
ervations. That argument, however, rests on state prosecutorial prac-
tices that defy the MCA, rather than on the law’s plain terms. Pp. 32—
36.

(e) Finally, Oklahoma warns of the potential consequences that will
follow a ruling against it, such as unsettling an untold number of con-
victions and frustrating the State’s ability to prosecute crimes in the
future. This Court is aware of the potential for cost and conflict around
jurisdictional boundaries. But Oklahoma and its tribes have proven
time and again that they can work successfully together as partners,
and Congress remains free to supplement its statutory directions
about the lands in question at any time. Pp. 36—42.

Reversed.

GORSUCH, J., delivered the opinion of the Court, in which GINSBURG,
BREYER, SOTOMAYOR, and KAGAN, JdJ., joined. ROBERTS, C. J., filed a dis-
senting opinion, in which ALITO and KAVANAUGH, Jd., joined, and in
which THOMAS, J., joined, except as to footnote 9. THOMAS, J., filed a dis-
senting opinion.
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JIMCY MCGIRT, PETITIONER v. OKLAHOMA

ON WRIT OF CERTIORARI TO THE COURT OF CRIMINAL
APPEALS OF OKLAHOMA

[July 9, 2020]

JUSTICE GORSUCH delivered the opinion of the Court.

On the far end of the Trail of Tears was a promise. Forced
to leave their ancestral lands in Georgia and Alabama, the
Creek Nation received assurances that their new lands in
the West would be secure forever. In exchange for ceding
“all their land, East of the Mississippi river,” the U. S. gov-
ernment agreed by treaty that “[t]he Creek country west of
the Mississippi shall be solemnly guarantied to the Creek
Indians.” Treaty With the Creeks, Arts. I, XIV, Mar. 24,
1832, 7 Stat. 366, 368 (1832 Treaty). Both parties settled
on boundary lines for a new and “permanent home to the
whole Creek nation,” located in what is now Oklahoma.
Treaty With the Creeks, preamble, Feb. 14, 1833, 7 Stat.
418 (1833 Treaty). The government further promised that
“[no] State or Territory [shall] ever have a right to pass laws
for the government of such Indians, but they shall be al-
lowed to govern themselves.” 1832 Treaty, Art. XIV, 7 Stat.
368.

Today we are asked whether the land these treaties
promised remains an Indian reservation for purposes of fed-
eral criminal law. Because Congress has not said other-
wise, we hold the government to its word.
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At one level, the question before us concerns Jimcy
McGirt. Years ago, an Oklahoma state court convicted him
of three serious sexual offenses. Since then, he has argued
in postconviction proceedings that the State lacked jurisdic-
tion to prosecute him because he is an enrolled member of
the Seminole Nation of Oklahoma and his crimes took place
on the Creek Reservation. A new trial for his conduct, he
has contended, must take place in federal court. The Okla-
homa state courts hearing Mr. McGirt’s arguments rejected
them, so he now brings them here.

Mr. McGirt’s appeal rests on the federal Major Crimes
Act (MCA). The statute provides that, within “the Indian
country,” “[a]ny Indian who commits” certain enumerated
offenses “against the person or property of another Indian
or any other person” “shall be subject to the same law and
penalties as all other persons committing any of the above
offenses, within the exclusive jurisdiction of the United
States.” 18 U. S. C. §1153(a). By subjecting Indians to fed-
eral trials for crimes committed on tribal lands, Congress
may have breached its promises to tribes like the Creek
that they would be free to govern themselves. But this par-
ticular incursion has its limits—applying only to certain
enumerated crimes and allowing only the federal govern-
ment to try Indians. State courts generally have no juris-
diction to try Indians for conduct committed in “Indian
country.” Negonsott v. Samuels, 507 U. S. 99, 102-103
(1993).

The key question Mr. McGirt faces concerns that last
qualification: Did he commit his crimes in Indian country?
A neighboring provision of the MCA defines the term to in-
clude, among other things, “all land within the limits of any
Indian reservation under the jurisdiction of the United
States Government, notwithstanding the issuance of any
patent, and, including rights-of-way running through the
reservation.” §1151(a). Mr. McGirt submits he can satisfy
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this condition because he committed his crimes on land re-
served for the Creek since the 19th century.

The Creek Nation has joined Mr. McGirt as amicus cu-
riae. Not because the Tribe is interested in shielding Mr.
McGirt from responsibility for his crimes. Instead, the
Creek Nation participates because Mr. McGirt’s personal
interests wind up implicating the Tribe’s. No one disputes
that Mr. McGirt’s crimes were committed on lands de-
scribed as the Creek Reservation in an 1866 treaty and fed-
eral statute. But, in seeking to defend the state-court judg-
ment below, Oklahoma has put aside whatever procedural
defenses it might have and asked us to confirm that the
land once given to the Creeks is no longer a reservation to-
day.

At another level, then, Mr. McGirt’s case winds up as a
contest between State and Tribe. The scope of their dispute
is limited; nothing we might say today could unsettle Okla-
homa’s authority to try non-Indians for crimes against non-
Indians on the lands in question. See United States v.
McBratney, 104 U. S. 621, 624 (1882). Still, the stakes are
not insignificant. If Mr. McGirt and the Tribe are right, the
State has no right to prosecute Indians for crimes commit-
ted in a portion of Northeastern Oklahoma that includes
most of the city of Tulsa. Responsibility to try these matters
would fall instead to the federal government and Tribe. Re-
cently, the question has taken on more salience too. While
Oklahoma state courts have rejected any suggestion that
the lands in question remain a reservation, the Tenth Cir-
cuit has reached the opposite conclusion. Murphy v. Royal,
875 F. 3d 896, 907-909, 966 (2017). We granted certiorari
to settle the question. 589 U. S. __ (2019).

II

Start with what should be obvious: Congress established
a reservation for the Creeks. In a series of treaties, Con-
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gress not only “solemnly guarantied” the land but also “es-
tablish[ed] boundary lines which will secure a country and
permanent home to the whole Creek Nation of Indians.”
1832 Treaty, Art. XIV, 7 Stat. 368; 1833 Treaty, preamble,
7 Stat. 418. The government’s promises weren’'t made gra-
tuitously. Rather, the 1832 Treaty acknowledged that
“[t]he United States are desirous that the Creeks should re-
move to the country west of the Mississippi” and, in service
of that goal, required the Creeks to cede all lands in the
East. Arts. I, XII, 7 Stat. 366, 367. Nor were the govern-
ment’s promises meant to be delusory. Congress twice as-
sured the Creeks that “[the] Treaty shall be obligatory on
the contracting parties, as soon as the same shall be ratified
by the United States.” 1832 Treaty, Art. XV, id., at 368; see
1833 Treaty, Art. IX, 7 Stat. 420 (“agreement shall be bind-
ing and obligatory” upon ratification). Both treaties were
duly ratified and enacted as law.

Because the Tribe’s move west was ostensibly voluntary,
Congress held out another assurance as well. In the statute
that precipitated these negotiations, Congress authorized
the President “to assure the tribe . . . that the United States
will forever secure and guaranty to them . . . the country so
exchanged with them.” Indian Removal Act of 1830, §3, 4
Stat. 412. “[A]nd if they prefer it,” the bill continued, “the
United States will cause a patent or grant to be made and
executed to them for the same; Provided always, that such
lands shall revert to the United States, if the Indians be-
come extinct, or abandon the same.” Ibid. If agreeable to
all sides, a tribe would not only enjoy the government’s sol-
emn treaty promises; it would hold legal title to its lands.

It was an offer the Creek accepted. The 1833 Treaty fixed
borders for what was to be a “permanent home to the whole
Creek nation of Indians.” 1833 Treaty, preamble, 7 Stat.
418. It also established that the “United States will grant
a patent, in fee simple, to the Creek nation of Indians for
the land assigned said nation by this treaty.” Art. III, id.,
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at 419. That grant came with the caveat that “the right
thus guaranteed by the United States shall be continued to
said tribe of Indians, so long as they shall exist as a nation,
and continue to occupy the country hereby assigned to
them.” Ibid. The promised patent formally issued in 1852.
See Woodward v. De Graffenried, 238 U. S. 284, 293-294
(1915).

These early treaties did not refer to the Creek lands as a
“reservation”—perhaps because that word had not yet ac-
quired such distinctive significance in federal Indian law.
But we have found similar language in treaties from the
same era sufficient to create a reservation. See Menominee
Tribe v. United States, 391 U. S. 404, 405 (1968) (grant of
land ““for a home, to be held as Indian lands are held,”” es-
tablished a reservation). And later Acts of Congress left no
room for doubt. In 1866, the United States entered yet an-
other treaty with the Creek Nation. This agreement re-
duced the size of the land set aside for the Creek, compen-
sating the Tribe at a price of 30 cents an acre. Treaty
Between the United States and the Creek Nation of Indi-
ans, Art. III, June 14, 1866, 14 Stat. 786. But Congress ex-
plicitly restated its commitment that the remaining land
would “be forever set apart as a home for said Creek Na-
tion,” which it now referred to as “the reduced Creek reser-
vation.” Arts. III, IX, id., at 786, 788.1 Throughout the late

1 The dissent by THE CHIEF JUSTICE (hereinafter the dissent) suggests
that the Creek’s intervening alliance with the Confederacy “‘unsettled’”
and “‘forfeit[ed]’” the longstanding promises of the United States. Post,
at 3. But the Treaty of 1866 put an end to any Civil War hostility, prom-
ising mutual amnesty, “perpetual peace and friendship,” and guarantee-
ing the Tribe the “quiet possession of their country.” Art. I, 14 Stat. 786.
Though this treaty expressly reduced the size of the Creek Reservation,
the Creek were compensated for the lost territory, and otherwise “re-
tained” their unceded portion. Art. III, ibid. Contrary to the dissent’s
implication, nothing in the Treaty of 1866 purported to repeal prior
treaty promises. Cf. Art. XII, id., at 790 (the United States expressly “re-
affirms and reassumes all obligations of treaty stipulations with the
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19th century, many other federal laws also expressly re-
ferred to the Creek Reservation. See, e.g., Treaty Between
United States and Cherokee Nation of Indians, Art. IV, July
19, 1866, 14 Stat. 800 (“Creek reservation”); Act of Mar. 3,
1873, ch. 322, 17 Stat. 626; (multiple references to the
“Creek reservation” and “Creek India[n] Reservation”); 11
Cong. Rec. 2351 (1881) (discussing “the dividing line be-
tween the Creek reservation and their ceded lands”); Act of
Feb. 13, 1891, 26 Stat. 750 (describing a cession by refer-
encing the “West boundary line of the Creek Reservation”).

There is a final set of assurances that bear mention, too.
In the Treaty of 1856, Congress promised that “no portion”
of the Creek Reservation “shall ever be embraced or in-
cluded within, or annexed to, any Territory or State.” Art.
IV, 11 Stat. 700. And within their lands, with exceptions,
the Creeks were to be “secured in the unrestricted right of
self-government,” with “full jurisdiction” over enrolled
Tribe members and their property. Art. XV, id., at 704. So
the Creek were promised not only a “permanent home” that
would be “forever set apart”’; they were also assured a right
to self-government on lands that would lie outside both the
legal jurisdiction and geographic boundaries of any State.
Under any definition, this was a reservation.

II1
A

While there can be no question that Congress established
a reservation for the Creek Nation, it’s equally clear that
Congress has since broken more than a few of its promises
to the Tribe. Not least, the land described in the parties’
treaties, once undivided and held by the Tribe, is now frac-
tured into pieces. While these pieces were initially distrib-
uted to Tribe members, many were sold and now belong to
persons unaffiliated with the Nation. So in what sense, if

Creek nation entered into before” the Civil War).
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any, can we say that the Creek Reservation persists today?

To determine whether a tribe continues to hold a reser-
vation, there is only one place we may look: the Acts of Con-
gress. This Court long ago held that the Legislature wields
significant constitutional authority when it comes to tribal
relations, possessing even the authority to breach its own
promises and treaties. Lone Wolf v. Hitchcock, 187 U. S.
553, 566-568 (1903). But that power, this Court has cau-
tioned, belongs to Congress alone. Nor will this Court
lightly infer such a breach once Congress has established a
reservation. Solem v. Bartlett, 465 U. S. 463, 470 (1984).

Under our Constitution, States have no authority to re-
duce federal reservations lying within their borders. Just
imagine if they did. A State could encroach on the tribal
boundaries or legal rights Congress provided, and, with
enough time and patience, nullify the promises made in the
name of the United States. That would be at odds with the
Constitution, which entrusts Congress with the authority
to regulate commerce with Native Americans, and directs
that federal treaties and statutes are the “supreme Law of
the Land.” Art. I, §8; Art. VI, cl. 2. It would also leave tribal
rights in the hands of the very neighbors who might be least
inclined to respect them.

Likewise, courts have no proper role in the adjustment of
reservation borders. Mustering the broad social consensus
required to pass new legislation is a deliberately hard busi-
ness under our Constitution. Faced with this daunting
task, Congress sometimes might wish an inconvenient res-
ervation would simply disappear. Short of that, legislators
might seek to pass laws that tiptoe to the edge of disestab-
lishment and hope that judges—facing no possibility of elec-
toral consequences themselves—will deliver the final push.
But wishes don’t make for laws, and saving the political
branches the embarrassment of disestablishing a reserva-
tion is not one of our constitutionally assigned prerogatives.
“[O]nly Congress can divest a reservation of its land and
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diminish its boundaries.” Solem, 465 U. S., at 470. So it’s
no matter how many other promises to a tribe the federal
government has already broken. If Congress wishes to
break the promise of a reservation, it must say so.

History shows that Congress knows how to withdraw a
reservation when it can muster the will. Sometimes, legis-
lation has provided an “[e]xplicit reference to cession” or an
“unconditional commitment ... to compensate the Indian
tribe for its opened land.” Ibid. Other times, Congress has
directed that tribal lands shall be “‘restored to the public
domain.”” Hagen v. Utah, 510 U. S. 399, 412 (1994) (em-
phasis deleted). Likewise, Congress might speak of a res-
ervation as being “‘discontinued,”” “‘abolished,”” or “‘va-
cated.”” Mattz v. Arnett, 412 U. S. 481, 504, n. 22 (1973).
Disestablishment has “never required any particular form
of words,” Hagen, 510 U. S., at 411. But it does require that
Congress clearly express its intent to do so, “[clommon|ly
with an] ‘[e]xplicit reference to cession or other language
evidencing the present and total surrender of all tribal in-
terests.”” Nebraskav. Parker,577U.S.481,__ —  (2016)

(slip op., at 6).
B

In an effort to show Congress has done just that with the
Creek Reservation, Oklahoma points to events during the
so-called “allotment era.” Starting in the 1880s, Congress
sought to pressure many tribes to abandon their communal
lifestyles and parcel their lands into smaller lots owned by
individual tribe members. See 1 F. Cohen, Handbook of
Federal Indian Law §1.04 (2012) (Cohen), discussing Gen-
eral Allotment Act of 1887, ch. 119, 24 Stat. 388. Some al-
lotment advocates hoped that the policy would create a
class of assimilated, landowning, agrarian Native Ameri-
cans. See Cohen §1.04; F. Hoxie, A Final Promise: The
Campaign To Assimilate 18-19 (2001). Others may have
hoped that, with lands in individual hands and (eventually)
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freely alienable, white settlers would have more space of
their own. See id., at 14-15; cf. General Allotment Act of
1887, §5, 24 Stat. 389-390.

The Creek were hardly exempt from the pressures of the
allotment era. In 1893, Congress charged the Dawes Com-
mission with negotiating changes to the Creek Reservation.
Congress identified two goals: Either persuade the Creek
to cede territory to the United States, as it had before, or
agree to allot its lands to Tribe members. Act of Mar. 3,
1893, ch. 209, §16, 27 Stat. 645—-646. A year later, the Com-
mission reported back that the Tribe “would not, under any
circumstances, agree to cede any portion of their lands.” S.
Misc. Doc. No. 24, 53d Cong., 3d Sess., 7 (1894). At that
time, before this Court’s decision in Lone Wolf, Congress
may not have been entirely sure of its power to terminate
an established reservation unilaterally. Perhaps for that
reason, perhaps for others, the Commission and Congress
took this report seriously and turned their attention to al-
lotment rather than cession.2

The Commission’s work culminated in an allotment
agreement with the Tribe in 1901. Creek Allotment Agree-
ment, ch. 676, 31 Stat. 861. With exceptions for certain pre-
existing town sites and other special matters, the Agree-
ment established procedures for allotting 160-acre parcels
to individual Tribe members who could not sell, transfer, or
otherwise encumber their allotments for a number of years.
§§3, 7, id., at 862—-864 (5 years for any portion, 21 years for
the designated “homestead” portion). Tribe members were
given deeds for their parcels that “convey[ed] to [them] all
right, title, and interest of the Creek Nation.” §23, id., at

2The dissent stresses, repeatedly, that the Dawes Commission was
charged with seeking to extinguish the reservation. Post, at 18, 24. Yet,
the dissent fails to mention the Commission’s various reports acknowl-
edging that those efforts were unsuccessful precisely because the Creek
refused to cede their lands.
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867-868. In 1908, Congress relaxed these alienation re-
strictions in some ways, and even allowed the Secretary of
the Interior to waive them. Act of May 27, 1908, ch. 199,
§1, 35 Stat. 312. One way or the other, individual Tribe
members were eventually free to sell their land to Indians
and non-Indians alike.

Missing in all this, however, is a statute evincing any-
thing like the “present and total surrender of all tribal in-
terests” in the affected lands. Without doubt, in 1832 the
Creek “cede[d]” their original homelands east of the Missis-
sippi for a reservation promised in what is now Oklahoma.
1832 Treaty, Art. I, 7 Stat. 366. And in 1866, they “cede[d]
and convey[ed]” a portion of that reservation to the United
States. Treaty With the Creek, Art. III, 14 Stat. 786. But
because there exists no equivalent law terminating what
remained, the Creek Reservation survived allotment.

In saying this we say nothing new. For years, States have
sought to suggest that allotments automatically ended res-
ervations, and for years courts have rejected the argument.
Remember, Congress has defined “Indian country” to in-
clude “all land within the limits of any Indian reservation
.. . notwithstanding the issuance of any patent, and, includ-
ing any rights-of-way running through the reservation.” 18
U. S. C.§1151(a). Sothe relevant statute expressly contem-
plates private land ownership within reservation bounda-
ries. Nor under the statute’s terms does it matter whether
these individual parcels have passed hands to non-Indians.
To the contrary, this Court has explained repeatedly that
Congress does not disestablish a reservation simply by al-
lowing the transfer of individual plots, whether to Native
Americans or others. See Mattz, 412 U. S., at 497 (“[A]llot-
ment under the ... Act is completely consistent with con-
tinued reservation status”); Seymour v. Superintendent of
Wash. State Penitentiary, 368 U. S. 351, 356-358 (1962)
(holding that allotment act “did no more than open the way
for non-Indian settlers to own land on the reservation”);
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Parker, 577U. S.,at ___ (slip op., at 7) (“[T]The 1882 Act falls
into another category of surplus land Acts: those that
merely opened reservation land to settlement.... Such
schemes allow non-Indian settlers to own land on the res-
ervation” (internal quotation marks omitted)).

Itisn’t so hard to see why. The federal government issued
its own land patents to many homesteaders throughout the
West. These patents transferred legal title and are the ba-
sis for much of the private land ownership in a number of
States today. But no one thinks any of this diminished the
United States’s claim to sovereignty over any land. To ac-
complish that would require an act of cession, the transfer
of a sovereign claim from one nation to another. 3 E. Wash-
burn, American Law of Real Property *521-*524. And
there 1s no reason why Congress cannot reserve land for
tribes in much the same way, allowing them to continue to
exercise governmental functions over land even if they no
longer own it communally. Indeed, such an arrangement
seems to be contemplated by §1151(a)’s plain terms. Cf.
Seymour, 368 U. S., at 357-358.3

Oklahoma reminds us that allotment was often the first
step in a plan ultimately aimed at disestablishment. As
this Court explained in Mattz, Congress’s expressed policy
at the time “was to continue the reservation system and the
trust status of Indian lands, but to allot tracts to individual
Indians for agriculture and grazing.” 412 U. S., at 496.
Then, “[w]hen all the lands had been allotted and the trust
expired, the reservation could be abolished.” Ibid. This
plan was set in motion nationally in the General Allotment

3The dissent not only fails to acknowledge these features of the statute
and our precedents. It proceeds in defiance of them, suggesting that by
moving to eliminate communal title and relaxing restrictions on aliena-
tion, “Congress destroyed the foundation of [the Creek Nation’s] sover-
eignty.” Post, at 18-19. But this Court long ago rejected the notion that
the purchase of lands by non-Indians is inconsistent with reservation
status. See Seymour, 368 U. S., at 357-358.
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Act of 1887, and for the Creek specifically in 1901. No
doubt, this is why Congress at the turn of the 20th century
“believed to a man” that “the reservation system would
cease” “within a generation at most.” Solem, 465 U. S., at
468. Still, just as wishes are not laws, future plans aren’t
either. Congress may have passed allotment laws to create
the conditions for disestablishment. But to equate allot-
ment with disestablishment would confuse the first step of
a march with arrival at its destination.?

Ignoring this distinction would run roughshod over many
other statutes as well. In some cases, Congress chose not
to wait for allotment to run its course before disestablishing
a reservation. When it deemed that approach appropriate,
Congress included additional language expressly ending
reservation status. So, for example, in 1904, Congress al-
lotted reservations belonging to the Ponca and Otoe Tribes,
reservations also lying within modern-day Oklahoma, and
then provided “further, That the reservation lines of the
said . . . reservations . . . are hereby abolished.” Act of Apr.
21, 1904, §8, 33 Stat. 217-218 (emphasis deleted); see also
DeCoteau v. District County Court for Tenth Judicial Dist.,
420 U. S. 425, 439440, n. 22 (1975) (collecting other exam-
ples). Tellingly, however, nothing like that can be found in
the nearly contemporary 1901 Creek Allotment Agreement
or the 1908 Act. That doesn’t make these laws special. Ra-
ther, in using the language that they did, these allotment
laws tracked others of the period, parceling out individual

4The dissent seemingly conflates these steps in other ways, too, by im-
plying that the passage of an allotment Act itself extinguished title. Post,
at 18-19. The reality proved more complicated. Allotment of the Creek
lands did not occur overnight, but dragged on for years, well past Okla-
homa’s statehood, until Congress finally prohibited any further allot-
ments more than 15 years later. Act of Mar. 2, 1917, 39 Stat. 986.



Cite as: 591 U. S. (2020) 13

Opinion of the Court

tracts, while saving the ultimate fate of the land’s reserva-
tion status for another day.5

C

If allotment by itself won’t work, Oklahoma seeks to
prove disestablishment by pointing to other ways Congress
intruded on the Creek’s promised right to self-governance
during the allotment era. It turns out there were many.
For example, just a few years before the 1901 Creek Allot-
ment Agreement, and perhaps in an effort to pressure the
Tribe to the negotiating table, Congress abolished the
Creeks’ tribal courts and transferred all pending civil and
criminal cases to the U. S. Courts of the Indian Territory.
Curtis Act of 1898, §28, 30 Stat. 504-505. Separately, the
Creek Allotment Agreement provided that tribal ordi-
nances “affecting the lands of the Tribe, or of individuals
after allotment, or the moneys or other property of the
Tribe, or of the citizens thereof” would not be valid until
approved by the President of the United States. §42, 31
Stat. 872.

Plainly, these laws represented serious blows to the

5The dissent doesn’t purport to find any of the hallmarks of diminish-
ment in the Creek Allotment Agreement. Instead, the dissent tries to
excuse their absence by saying that it would have made “little sense” to
find such language in an Act transferring the Tribe’s lands to private
owners. Post, at 14. But the dissent’s account is impossible to reconcile
with history and precedent. As we have noted, plenty of allotment agree-
ments during this era included precisely the language of cession and
compensation that the dissent says it would make “little sense” to find
there. And this Court has confirmed time and again that allotment
agreements without such language do not necessarily disestablish or di-
minish the reservation at issue. See Mattz v. Arneit, 412 U. S. 481, 497
(1973); Seymour v. Superintendent of Wash. State Penitentiary, 368 U. S.
351, 358 (1962). The dissent’s only answer is to suggest that allotment
combined with other statutes limiting the Creek Nation’s governing au-
thority amounted to disestablishment—in other words that it’s the argu-
ments in the next section that really do the work.
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Creek. But, just as plainly, they left the Tribe with signifi-
cant sovereign functions over the lands in question. For ex-
ample, the Creek Nation retained the power to collect taxes,
operate schools, legislate through tribal ordinances, and,
soon, oversee the federally mandated allotment process.
§§39, 40, 42, id., at 871-872; Buster v. Wright, 135 F. 947,
949-950, 953-954 (CA8 1905). And, in its own way, the
congressional incursion on tribal legislative processes only
served to prove the power: Congress would have had no
need to subject tribal legislation to Presidential review if
the Tribe lacked any authority to legislate. Grave though
they were, these congressional intrusions on pre-existing
treaty rights fell short of eliminating all tribal interests in
the land.

Much more ominously, the 1901 allotment agreement
ended by announcing that the Creek tribal government
“shall not continue” past 1906, although the agreement
quickly qualified that statement, adding the proviso “sub-
ject to such further legislation as Congress may deem
proper.” §46, 31 Stat. 872. Thus, while suggesting that the
tribal government might end in 1906, Congress also neces-
sarily understood it had not ended in 1901. All of which
was consistent with the Legislature’s general practice of
taking allotment as a first, not final, step toward disestab-
lishment and dissolution.

When 1906 finally arrived, Congress adopted the Five
Civilized Tribes Act. But instead of dissolving the tribal
government as some may have expected, Congress
“deem[ed] proper” a different course, simply cutting away
further at the Tribe’s autonomy. Congress empowered the
President to remove and replace the principal chief of the
Creek, prohibited the tribal council from meeting more than
30 days a year, and directed the Secretary of the Interior to
assume control of tribal schools. §§6, 10, 28, 34 Stat. 139—
140, 148. The Act also provided for the handling of the
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Tribe’s funds, land, and legal liabilities in the event of dis-
solution. §§11, 27, id., at 141, 148. Despite these additional
incursions on tribal authority, however, Congress expressly
recognized the Creek’s “tribal existence and present tribal
governmen|[t]” and “continued [them] in full force and effect
for all purposes authorized by law.” §28, id., at 148.

In the years that followed, Congress continued to adjust
its arrangements with t